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Opinion pieces published by
LawNews

LawNews welcomes opinion and commentary
pieces from all sides of the political and social
spectrum. LawNews supports the right of
individuals to hold and express different opinions
and will publish a wide range of views to consider
and enjoy. These pieces are not the opinion of
LawNews or The Law Association of New Zealand;
they represent the views of the individual writers
who submit commentary pieces for publication.

Individual opinion pieces are not news stories so
there is no ethical requirement for them to be
balanced with contrasting or opposite opinions at
the time of publication. Should you disagree with
something you have read, we encourage you to add
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to the debate by submitting your own opinion for
publication on the LawNews website.

Anthony Grant

The term ‘ratification’ has different meanings in
different contexts, and in different areas of the law. As
one judge put it: “l do not think that it is necessary,
nor do | feel competent to disentangle the many
threads of principle in this tangled skein.”

The term is commonly used in trust law and in my
experience, it is sometimes used wrongly. Some
actions are ratifiable, and some are non-ratifiable and
the distinctions between the two are not well
understood.

In the context of the law of trusts, the concept of
ratification is used in different ways.

When a trustee acts in breach of trust, a trustee will
not be liable to a beneficiary if the beneficiary
consents to the conduct that constituted the breach.
In these circumstances, the beneficiary is said to have
‘ratified’ the transaction that constituted the breach.
The word ‘ratification’ in this context is used as a
synonym for ‘approved'.
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But the term ‘ratification’ in the law of trusts can also
have quite a different meaning. Where there are three
trustees and a requirement for unanimity in decision-
making, if two trustees approve a transaction but the
third takes several weeks longer to do so, it is said
that when the third trustee approves the transaction,
he or she has ‘ratified’ it.

In this case, the action of the first two trustees was
not a breach of trust. It was a legitimate decision that
was not completed until the third trustee notified his
or her approval of it.

Defective decisions

When is a resolution non-ratifiable?

Take the case of a three-trustee trust, where two of
the trustees have passed a resolution without giving
any “real and genuine consideration” to the interests
of some beneficiaries (for the significance of the term
“real and genuine consideration”, see Owies v JJA
Nominees Pty Ltd [2022] VSCA 142). If the third
trustee later purports to ratify the decision, the
ratification will not be effective since the decision of
the two trustees constituted a breach of trust.

Or take the case where in a three-trustee trust, two of
the trustees make a decision in ignorance of an
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important factor concerning the trust or some of its
beneficiaries. If the third trustee subsequently
purports to ratify the decision, the ratification will
have no effect since the original decision constituted
a breach of trust.

This does not mean that trustees are unable to review
a defective decision and start again. If they give “real
and genuine consideration” to the relevant factors
when they make a new decision, this new decision will
not constitute a ratification of the earlier decision. It
will be a new decision that has been properly made
after appropriate consideration.

In some cases, this will create problems since the
timing of the original resolution will be important for
some reason and the trustees will want to hold on to
the date of that decision. In these circumstances,
trustees are sometimes tempted to prepare a deed of
ratification in the hope that no one will challenge its
legitimacy. Trustees will sometimes go further and
record false statements in such a deed in the hope
that the deed, with its formality and apparent
legitimacy, will not be challenged.

In this way | recently saw a “deed of ratification”
which purported to ratify a non-ratifiable decision,
and which recorded in a recital that “all distributions
to the settlor were for the benefit of the
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beneficiaries”, a statement that was completely
untrue.

A lesson to be learned from this may be to treat
deeds of ratification with caution.

Barrister Anthony Grant is an
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adviser and litigator on the
laws concerning trusts and
estates. He is a member of The
Law Association’s Trust Law

“ﬂﬁ'ﬁlﬂlf

=

Committee

https://lawnews.nz/wills-trusts/why-all-deeds-of-ratification-should-be-treated-with-caution/

6/6



